STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PI NELLAS REBOS CLUB, | NC., )
Petitioner, %
VS. g CASE NO. 96- 3150F
STATE OF FLORI DA, DEPARTMENT OF g
REVENUE, )
Respondent . §

FI NAL ORDER GRANTI NG RESPONDENT’ S MOTI ON FOR
PARTI AL  SUMVARY JUDGVENT AND DENYI NG PETI TI ON FOR
ATTORNEY' S FEES AND COSTS

This nmatter cane before the undersigned on Petitioner,
Pinellas Rebos Club's, Petition for Attorney’'s Fees and Costs.
This nmatter was initiated when the Departnent of Revenue sought
to revoke the Petitioner’s consuner’s certificate of exenption
i ssued in 1989, which permtted Petitioner to purchase, free of
tax, goods, rentals and services which would otherw se be subject
to Florida sales tax.

After a formal hearing on the issue convened under Section

120.57(1), Florida Statutes, the undersigned, on February 8,

1996, issued a Recommended Order to the effect that the Pinellas
Rebos Club’s application for reissue of the exenption certificate
be granted. Thereafter, on May 8, 1996, the Executive Director
of the Departnent of Revenue, by Final Order, directed the

approval of the application for exenption certificate, and that



the Cub be issued a consuner certificate of exenption as a
charitable institution.

On July 2, 1996, the Pinellas Rebos Cub tinely filed its
Petition For Attorney’s Fees and Costs Pursuant to Section

57.111, Florida Statutes, claimng that the Departnent’s action

denying the application for renewal of the exenption certificate
“l acked a reasonable basis in law and fact”, and the Depart nment

i mredi ately requested an evidentiary hearing. On July 22, 1996,
the Departnent filed its Counter-Affidavit and its Response to
the Petition.

On August 6, 1996, the undersigned set the matter for an
evidentiary hearing to be held in St. Petersburg on Septenber 26,
1996, but On August 23, 1996, by letter, Petitioner’s counsel
asked for a continuance. Wen, on Septenber 5, 1996, counsel for
t he Departnent objected to a continuance, a hearing was
subsequently held by tel ephone conference on the question of the
conti nuance and thereafter, on Septenber 19, 1996, the
under si gned entered an order continuing the hearing until Cctober
10, 1996.

On Septenber 23, 1996, the parties filed an Agreed Mdtion to
Conti nue Hearing, and by Order dated Septenber 25, 1996, the
under si gned entered an Order canceling the Cctober 10, 1996
hearing and placing the matter in abeyance until the Proposed
Respondent’s Mdtion For Summary Order was filed and responded to.

On Cctober 18, 1996, the Departnent filed its Mdtion for Parti al



Summary Judgnent. On Novenber 1, 1996, the parties filed a Joint
Stipulation as to the tinmetable for filing pleadings relating to
the Motion for Partial Summary Final Judgnent.

Thereafter, on Novenber 14, 1996, Petitioner filed its
Response to the Departnent’s Mdtion For Partial Summary Fi nal
Judgnent and Counter Mdttion for Partial Summary Fi nal Judgnent.
On Novenber 25, 1996, the Departnent filed its Response to
Petitioner’s Reply to Respondent’s Mdttion for Partial Summary
Judgnent and its Reply to Petitioner’s Counter-notion for Parti al
Summary Judgnent. That sane date, the Respondent also filed an
Affidavit in Support of its Motion for Partial Summary Judgnent.
No further pleadings have been forthcom ng fromeither party
since that date and the resolution of this case is nmade on the
record.

Section 57.111, Florida Statutes, also known as the Florida

Equal Access to Justice Act, allows a prevailing small business
party to seek rei nmbursenment of attorney’'s fees and costs fromthe
state in certain circunstances where it has been successful in
seeki ng revi ew of or defending agai nst governnent action. A
smal | business party is a “prevailing small business party” when,
inter alia, a final judgnment or order has been entered in favor
of the small business party and has not been successfully
appeal ed.

Unl ess ot herwi se provided by Iaw, an award of attorney’s

fees and costs will be nade to a prevailing small business party



in an adjudicatory or adm nistrative proceedings initiated by a
state agency unless the actions of the state agency action were
substantially justified when initiated. A proceeding is
“substantially justified” if it had a reasonable basis in | aw and
fact at the tine it was initiated by a state agency.

In the instant case, Petitioner submtted its Petition for
Attorney’'s Fees and Costs on the basis that it had prevailed in
the adm nistrative proceedi ngs before the undersigned, that a
final order had been entered in its favor and had not been
appeal ed, and, in substance, that the Departnent’s initial denial
of its application for re-issuance of its certificate of
exenption was not reasonably based in | aw and fact and was,
therefore, not substantially justified.

I n proceedi ngs under Section 57.111, Florida Statutes, the

Petitioner bears the initial burden of proving that it is a smal
busi ness party, that it prevailed, and that the underlying

adj udi catory process was initiated by the state agency. Once
this is done, the burden shifts to the agency to denonstrate its

actions were substantially justified. GCentele vs. Departnent of

Pr of essi onal Regul ati on, Board of Optonetry, 513 So.2d 672 (Fl a.

1DCA 1987). The mere fact that a non-governnental party prevails
in an adm nistrative hearing does not, by itself, nmean that the
agency was not substantially justified inits initial position
whi ch gave rise to the agency action.

Here, the Departnent of Revenue’s action denying



Petitioner’s application for renewal of its exenpt status was the
under |l yi ng adj udi catory process which gave rise to the dispute,
and it is clear that at the previous admnistrative hearing the
Petitioner prevailed. It is undisputed that Petitioner is a
“smal | business party” as defined in Section 57.111(3)(d),

Fl ori da St at ut es.

The record shows, however, that the appropriate statute and
agency rules in effect at the tine the initial decision was nmade
to deny the Petitioner’s exenption, as reasonably applied,
precl uded Petitioner fromreceiving the exenption. Petitioner
sought an i ndependent hearing under Chapter 120, at which it was
able to convince the Hearing Oficer, through the presentation of
evi dence not previously provided to the Departnent, that the
Departnent’s interpretation of the facts were incorrect. The
Recomended Order of the Hearing Oficer thereafter convinced the
agency head to conclude that, in light of the matters presented
at the hearing, an award of an exenption to the Petitioner was
appropri ate.

Section 212.084, Florida Statutes, authorizes the Departnent

to review all sales tax exenption certificates every five years
to ensure that the institution, organization or individual
possessing the certificate is actively engaged in an exenpt
endeavor as stipulated in the statute. It is not bound in any
review cycle by a determ nation made regarding a specific entity

in a previous cycle.



Consi dering the evidence presented at the hearing, and
relating it to the matters before the agency at the tine it nmade
its initial decision to not renew Petitioner’ s exenption
certificate, it is inpossible to conclude other than that at the
time that initial determnation was nmade, it was substantially
justified. It is, therefore:

ORDERED THAT

The Departnent of Revenue’s Mdttion for Partial Summary
Judgnent is granted, and Petitioner’s Petition for Award of
Attorney’s Fees and Costs is hereby DEN ED

DONE and ORDERED in Tal | ahassee, Florida this 6th day of,

May, 1997.

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(904) 488-9675 SUNCOM 278- 9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 6th day of May, 1997



COPI ES FURNI SHED

Carl A. Schuh, Esquire
256 3'Y Street North
St. Petersburg, Florida 33701

Aivia P. Klein, Esquire

Ofice of the Attorney General
Tax Section

The Capitol, PL-01

Tal | ahassee, Florida 32399-1050

Larry Fuchs

Executive Director

Depart nent of Revenue

104 Carlton Building

Tal | ahassee, Florida 32399-0100

Li nda Lettera

General Counse

Depart nent of Revenue

204 Carlton Building

Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is entitled
to judicial review pursuant to Section 120.68, Florida Statutes
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of a
notice of appeal with the Cerk of the Division of Adm nistrative
Hearings and a second copy, acconpanied by filing fees prescribed
by law, with the District Court of Appeal, First District, or with
the District Court of Appeal in the Appellate D strict where the
party resides. The notice of appeal nust be filed within 30 days
of rendition of the order to be reviewed. Alternatively, a party
adversely affected by this Final Oder may bring a civil action
filed in Crcuit Court wunder Section 230.23(4)(m5., Florida
Statutes, or bring a civil action in Federal Court.




